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With major advances in technology and the widespread 
ownership of smartphones, civilian recording of police 
officers has become common place. Recently, in Fields v. 
City of Philadelphia (3rd Cir. 2017), the Third Circuit joined 
a growing array of federal circuit courts across the 
Nation, ruling that the public has a First Amendment 
right to photograph, film, or otherwise record police 
officers conducting their official duties in public places.

In this case, Richard Fields and Amanda Geraci attemp-
ted to record Philadelphia police officers carrying out 
official duties in public but were stopped. Fields, a 
sophomore at Temple University, was on a public 
sidewalk where he observed a number of police officers 
breaking up a house party across the street. “Using his 
iPhone, he took a photograph of the scene. An officer 
noticed Fields taking the photo . . . and ordered him to 
leave... 
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PARK CITY, UTAH – Blue360° Media has acquired over 150  law  enforcement  publications  from  LexisNexis, 
covering 40 U.S. states. Blue360° Media publishes Law Enforcement Manuals, Code Books, Field Guides, and an 
Officer Series focused on professional development.  With over 170,000 publications ordered each year, Blue360° 
Media publications help new recruits  learn  the criminal  and  traffic  laws  for  their  jurisdiction,  assist  seasoned 
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with guidance on issues such as supervision, management, report writing, and passing promotional exams.

Focused exclusively on the law enforcement professional, Blue360° Media is a dedicated team of experienced legal 
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year, and it is important that our officers remain up-to-date on the ever changing criminal code. At Blue360°, we are 
passionate about serving our men and women in blue, and we seek to keep them safe and succesful in protecting and 
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     Fields refused, so the officer arrested him, confiscated his phone, and detained him. The officer searched Fields’ phone 
and opened several videos and other photos. The officer then released Fields and issued him a citation for ‘Obstructing 
Highway and Other Public Passages.’ These charges were withdrawn when the officer did not appear at the
court hearing.”

Geraci, a member of a police watchdog group, attended a protest at the Philadelphia Convention Center. “She carried her 
camera and wore a pink bandana that identified her as a legal observer. About a half hour into the protest, the police 
acted to arrest a protestor. Geraci moved to a better vantage point to record the arrest and did so without interfering with 
the police. An officer abruptly pushed Geraci and pinned her against a pillar for one to three minutes, which prevented 
her from observing or recording the arrest. Geraci was not arrested or cited.”

Fields and Geraci brought suit against the City of Phila-
delphia and certain police officers, alleging that the 
officers illegally retaliated against them for exercising 
their First Amendment right to record  public police 
activity.

The critical question addressed by the court was whether 
private citizens have “a First Amendment right of access 
to information about how our public servants operate in 
public.”

“Every Circuit Court of Appeals to address this issue 
(First, Fifth, Seventh, Ninth, and Eleventh) has held 
that there is a First Amendment right to record police 
activity in public.” And here, in Fields, the Third Circuit 
followed suit and held that “the First Amendment 
protects the act of photographing, filming, or otherwise 
recording police officers conducting their official duties 
in public.”

“With technological progress and the ubiquity of smart- 
phone ownership[,] we are now in an age where the 
public can record our public officials’ conduct and easily 
distribute that recording widely. This increase in the 
observation, recording, and sharing of police activity has 
contributed greatly to our national discussion of proper 
policing.”

According to the court, “[t]he First Amendment protects 
actual photos, videos, and recordings, * * * and for this 
protection to have meaning the Amendment must also 
protect the act of creating that material.” The plaintiffs 
argued that the act of recording is “inherently expressive 
conduct,” like “painting, writing a diary, dancing, or 
marching in a parade.” But, “regardless of the merits of 
these arguments,” reasoned the court, this “case is not 
about people attempting to create art with police as their 
subjects. It is about recording police officers performing 
their official duties.”

“The First Amendment protects the public’s right of 
access to information about their officials’ public activi-
ties. * * * Access to information regarding public police 
activity is particularly important because it leads to 
citizen discourse on public issues[.]”

“To record what there is the right for the eye to see or 
the ear to hear corroborates or lays aside subjective 
impressions for objective facts. Hence to record is to see 
and hear more accurately. Recordings also facilitate 
discussion because of the ease in which they can  be 
widely distributed via different forms of media. Accor-
dingly, recording police activity in public falls squarely 
within the First Amendment right of access to informa-
tion.”

LAW ENFORCEMENT REPORTER - AUGUST 2017

Every Circuit Court of
Appeals to address this issue . . .
has held that there is a
First Amendment right to
record police activity in public.
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“Bystander videos provide different perspectives than 
police and dashboard cameras, portraying circumstan-
ces and surroundings that police videos often do not 
capture.” “The public’s creation of this content also 
complements the role of the news media.” Such 
“private recordings have improved professional repor-
ting, as ‘video content generated by witnesses and 
bystanders has become a common component of news 
programming.’ ”

“Moreover, the proliferation  of bystander  videos has 
‘spurred action at all levels of government to address 
police misconduct and to protect civil rights.’ * * * 
[J]ust the act of recording, regardless what is recorded, 
may improve policing.” Indeed, “bystander recordings 
can exonerate an  officer  charged  with wrongdoing.”
Clearly, not “all recording is protected or desirable. 
The right to record police is not absolute. ‘[I]t is 
subject to reasonable time, place, and manner restric-
tions.’ * * * 

But in public places these restrictions are restrai-
ned.” “If a person’s recording interferes with police 
activity, that activity might not be protected. For 
instance, recording a police conversation with a 
confidential informant may interfere with an investi-
gation and put a life at stake.”

“In sum, under the First Amendment’s right of 
access to information the public has the commensu-
rate right to record—photograph, film, or audio 
record—police officers conducting official police 
activity in public areas.”

Having decided the existence of this First  Amend-
ment right, the court went on to decide that the 
officers in this case were “entitled to qualified immu-
nity,” primarily because the state of the law at the 
time did not give “fair warning so that every reasona-
ble officer knew that, absent some sort of expressive 
intent, recording public police activity was constitu-
tionally protected.”
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Once it is determined that law enforcement officers used “reasonable” force against a person, those 
officers should not be held liable for injuries caused by their use of force on the ground that they committed 
a separate Fourth Amendment violation that contributed to their need to use force.

Recently, in County of Los Angeles v. Mendez (U.S. 2017), the United States Supreme Court held that an earlier, 
“different Fourth Amendment violation cannot transform a later, reasonable use of force into an unreasonable 
seizure.” Thus the Ninth Circuit’s “provocation rule” that imposes liability in such a situation was rejected.

REASONABLE FORCE IS
REASONABLE FORCE

P  E  R  I  O  D...
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A different Fourth
Amendment violation
cannot transform a later,
reasonable use of force into
an unreasonable seizure.

                       A confidential informant alerted the 
Los Angeles County Sheriff’s Department that a 
potentially armed and dangerous parolee, wanted on a 
felony arrest warrant, was observed at a home in Lan-
caster. The sheriff’s department was also aware that 
Angel Mendez lived in a shack in the backyard of the 
property with Jennifer Garcia (now Mrs. Jennifer 
Mendez).

When sheriff’s deputies reached the residence, three       
of  them  approached  and  ultimately   entered  and
searched the main house, while Deputies Conley and 
Pederson walked to the rear of the property. With 
guns drawn, Conley and Pederson entered the rear of 
the residence, which was cluttered with debris, aban-
doned automobiles, metal sheds and a one-room 
shack made of wood. Mendez and Garcia had been 
living in the shack for about 10 months. The shack 
had a single doorway covered by a blue blanket, and 
Mendez kept a BB rifle in the shack for use on rats 
and other pests.

Without a search warrant and without announcing 
their presence, the deputies approached the door of 
the shack and pulled back the blanket. At the time, 
Mendez and Garcia were inside napping. Mendez 
then stood up holding the BB gun, which was poin-
ting “somewhat south towards Deputy Conley.” 
Conley yelled, “Gun!” and “the deputies immediately 
opened fire, discharging a total of 15 rounds. Mendez 
and Garcia ‘were shot multiple times and suffered 
severe injuries,’ and Mendez’s right leg was later 
amputated below the knee.” The wanted parolee was 
not in the shack or anywhere on the property.

Subsequently, Mendez and his wife brought suit 
against the County of Los Angeles and Deputies 
Conley and Pederson, claiming first that “the deputies 
executed an unreasonable search by entering the 
shack without a warrant”; second “that the deputies 
performed an unreasonable search because they failed 
to announce their presence before entering the 
shack”; and third, “that the deputies effected an unre-
asonable seizure by deploying excessive force in 
opening fire after entering the shack.”
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THE CASE:

THE LAW
In the courts below, it was determined that, 
under Graham v. Connor (U.S. 1989), the deputies’ 
use of force was reasonable ‘given their belief 
that a man was holding a firearm rifle threate-
ning their lives.” But that did not end the lower 
courts’ excessive force analysis. Instead, the 
courts turned to the Ninth Circuit’s “provoca-
tion rule,” which “holds that an officer’s other- 
wise reasonable (and lawful) defensive use of 
force is unreasonable as a matter of law, if (1) 
the officer intentionally or recklessly provoked 
a violent response, and (2) that provocation is 
an independent constitutional violation.”

Based on that rule, the District Court held the 
deputies liable for excessive force and awarded 
Mendez and his wife approximately $4 million 
in damages. Like the District Court, the Ninth 
Circuit applied the provocation rule and held 
the deputies liable on the theory that “they had 
intentionally and recklessly brought about the 
shooting by entering the shack without a 
warrant in violation of clearly established law.”
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